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NOTES FROM DISCUSSION GROUPS

Discussion Group 1:- Conditions v s106 Agreements 

Q1:  Getting a Green Travel Plan

A:    If can do by condition, preferable to s106 – LPA can then enforce

Q2:  Pedestrian crossings  

A:    A condition can require that arrangements for a crossing have to be agreed.  Can then possibly be a s278 agreement

Q3:  Yellow lines & cost of Traffic Regulation Order

A:    A reasonable cost for LPA to impose through s106

Q4:  Education:-  If developer doesn’t want to pay contribution

A:    Go to LPA policy if relevant;

       Look at whether development generates demand; if so, relevant for s106

Q5:  Might a Local Authority be reluctant to ask for additional funds from a development if they thought it might drive developers elsewhere?

A:  The market is strong, developers are more likely to pay to have a presence in the area

Comments: 

· Requirements are increasingly transparent; affordable housing based on a need assessment; calculations for greenspace;

· Can be some ambiguity: ‘will endeavour’ to provide – stronger wording needed;

· Set amount in policy or SPD then require developer to demonstrate they can’t do this.

Q6:  What happens to interest?

A:    Varies between authorities.  Either goes towards what it was aimed at, e.g. affordable housing/public transport; or into a central pot

Comments:

· If money is not spent, LPA has to pay back to developer, including interest;

· Community needs to be involved in process at early stage – and ensure money does get spent;

· Interest could go towards continuing maintenance of things funded by s106;

· Large Local Authorities may top-slice s106 money for maintenance.

Key Points

· Conditions are preferable to s106 Agreements, due to easier enforceability;

· Need to be clear about policies before entering into conditions or s106;

· To secure maximum possible affordable housing, need to reflect local needs;

· Re. interest – community to monitor, and put pressure to ensure it is spent on the ‘benefit’ for which the funds were given in the first place.

Discussion Group 2:  Enforceability

Q1:  Are s106 Agreements time-limited?
A:    Depends on terms. Circular 05/05 recommends “claw back” provisions in certain circumstances. Sometimes trigger points are linked to stages of development; but generally sums payable on commencement of development are preferable.  .

Q2:  How do outside groups ensure compliance?

A:    Difficult; get local members involved

Q3:  Pooling contributions

A:    Some authorities do this to pay for infrastructure. Encouragement in the Circular to this..

Q4:  Do Local Authorities chase up and monitor?

A:    Requirement in Circular, not sure it happens in practice, although there is increasing emphasis on this.

Q5:  How can an Agreement be enforced:
A:    By injunction and possibly specific performance. Both discretionary remedies and there is the need to take court proceedings.  Conditions preferable if possible – there are more mechanisms available.

Comments:  

· S106 necessary if payment of money is involved.  Can combine s106 & conditions – e.g. green space & affordable housing.

· Planning Policy, support for 106 contributions is key.  If policy is in place the scope for contributions is wide. For example Tower Hamlets 106 have funded revenue costs of employing Planning Officers for a scheme in the Isle of Dogs  (not just capital funding).

Q6:  How can communities get involved in spending pooled contributions?

A:    Needs a policy to promote this.  Circular 5/05 endorses this approach.  

Q7:  Relationship between CIL & s106?
A:    Will know more when regulations come out.  S106 underused in rural areas, and one of main arguments for CIL.

Key Points

· Ensuring compliance is difficult – get local members involved.

· Conditions are preferable to s106 if possible – more redress.

· Key is to get an adequate policy in place:  possible for community to be involved in spending pooled contributions (and other things) using this approach.

· CIL v s106 – Wait and see.  CIL may help redress city/rural balance

Discussion Group 3 – Community Involvement in the process
Key points

· SCI should be key document. 

· Communities need to view the weekly lists of applications & be proactive.

· Developers need to work with communities more effectively – in their interest to hold public meetings before application submitted.

· Need to have true community representation – are Councillors actually representative?

· Resource issue in Planning Departments.
Discussion Group 4 - Policy

Q1:  How can a small grassroots organisation influence s106 allocations?

A:    Build requirements into policy documents;

Comments:

· Collaborative work with other community groups to influence the policies when they are being prepared.

· Can also lobby for review of a policy if there is evidence that it is not working – e.g. funds always going to build play areas when they are not necessarily what is needed.

· Influence the Statement of Community Involvement re. requirements for community engagement.

Q2:  What are the triggers for a s106 agreement?

A:    There will be a variety of policies – no ‘one size fits all’ for a whole LPA.  The size of a development will certainly be a key factor.

ETHICAL PROPERTY FOUNDATION DISCUSSION SESSION

Delegates’ summary of their learning outcomes:-

· Accessing policies is essential  - using this as a basis to frame negotiations

· The importance of being aware of policy at national level and also of structural policy at Local Authority level.

· Get planners and developers involved in local community from the outset.

· The importance of questioning what you’re told by planning authorities, preferably with your lawyer!

· The issue of Section 106 versus conditions of a development – conditions are often preferable?

· Policies can be changed – value of lobbying

· Problem of under-resourced councils can be a barrier to the implementation of S106.
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